IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

THOVAS LOGAN
Plaintiff
V. NO 3:96CV103-B-A
PENNACO HOSI ERY, an Operati ng
Di vi si on of Danskin, Inc., and

DANSKIN, I'NC., Individually
Def endant s

MVEMORANDUM OPI NI ON

Thi s cause cones before the court upon the defendants' notion
for partial summary judgnment. The court has duly considered the
parties' nmenorandum and exhibits and is ready to rule.

FACTS

The plaintiff was enployed in the maintenance departnent of
t he defendant, Pennaco Hosiery, with a job title of Maintenance
Service/Boiler. He was injured on the job on Septenber 4, 1994,
and subsequently term nat ed by t he def endant on Sept enber 12, 1995.
At the tine of his termnation, the plaintiff was 63 years of age,
and he was al |l egedly repl aced by a younger person. The plaintiff's
injury prevents himfromperform ng heavy | abor, though he asserts
that he could, with reasonabl e accommbpdati on, performthe duties of
t he position of Maintenance Service/Boiler.

Shortly after his termnation, the plaintiff filed a charge of
discrimnation with the Equal Enploynent Opportunity Conm ssion
(EEQCC), asserting disability discrimnation in violation of the
Arericans with Disabilities Act (ADA). The plaintiff received

notice of the right to sue, and subsequently filed suit for age



discrimnation in violation of the Age Di scrim nation in Enpl oynent
Act (ADEA), disability discrimnation in violation of both Title
VIl of the Gvil R ghts Act of 1964 and ADA, and for viol ations of
both the state and federal Constitutions. Wile the plaintiff's
conplaint contains specific allegations of age and disability
discrimnation, it fails to nmention the constitutional clains after
t he introductory paragraph.
LAW

On a notion for summary judgnent, the novant has the initial

burden of showi ng the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U. S. 317, 325, 91 L. Ed. 2d 265, 275

(1986) ("the burden on the noving party may be discharged by
"showing' ...that there is an absence of evidence to support the
non-nmovi ng party's case"). Under Rule 56(e) of the Federal Rules
of CGvil Procedure, the burden shifts to the non-nobvant to "go
beyond t he pl eadings and by...affidavits, or by the 'depositions,
answers to interrogatories, and adm ssions on file,' designate
"specific facts showng that there is a genuine issue for trial.""

Celotex Corp., 477 U S. at 324, 91 L. Ed. 2d at 274. That burden

is not discharged by "nere allegations or denials.” Fed. R Gv.
P. 56(e). All legitimate factual inferences nust be nmade in favor

of the non-nmovant. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c) nmandates the entry
of summary judgnent "against a party who fails to nake a show ng
sufficient to establish the existence of an elenent essential to

that party's case, and on which that party will bear the burden of



proof at trial." Celotex Corp., 477 U S. at 322, 91 L. Ed. 2d at

273. Before finding that no genuine issue for trial exists, the
court nust first be satisfied that no reasonable trier of fact

could find for the non-novant. Mat sushita Elec. Indus. v. Zenith

Radi o Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 552 (1986).

The defendants have noved for summary judgnent as to the
plaintiff's clainms for age discrimnation and constitutional
violations. Since the plaintiff's conplaint fails to allege any
facts to support a violation of either the M ssissippi or United
States Constitutions, the court finds that the defendants' notion
for summary judgnent should be granted as to the plaintiff's
constitutional clains.

The defendants nove for sunmary judgnment on the plaintiff's
claims for age discrimnation on the grounds that the plaintiff
failed to raise age discrimnation in his charge wwth the EECC. As
a condition precedent to filing suit under the ADEA, a plaintiff
must first file an adm nistrative charge with the EEOCC. 29 U. S. C.

8§ 626(d); Foster v. National Bank of Bossier Cty, 857 F.2d 1058

(5th Cir. 1988). The plaintiff's EEOCC charge alleges only
disability discrimnation in violation of the ADA, and cites no
facts which would give rise to a charge of age discrimnation. A
plaintiff may not litigate clains that were not enconpassed in or

reasonably related to his EECC charge. Young v. Cty of Houston,

906 F.2d 177, 179 (5th Gr. 1990); Hornsby v. Conoco, lnc., 777

F.2d 243, 247 (5th Cr. 1985). Wiile allegations of discrimnation

whi ch are reasonably related to the EEOC charge, or which may be



reasonably expected to grow out of such charge during the pendency
of the EEOCC investigation can be included in the judicial
conplaint,? the plaintiff's allegations of age discrimnation are
entirely distinct fromthe all egations of disability discrimnation
contained within the plaintiff's EECC charge. Not only does the
plaintiff fail to assert the theory of age discrimnation in his
EEOCC charge, but he further fails to cite any facts which would
reasonably lead the EEOC to investigate age discrimnation. The
only nention of the plaintiff's age in the charge is where he lists
his date of birth in the appropriate box. Since the plaintiff
fails to assert any facts in his EECC charge that are reasonably
related to age discrimnation, the court finds that the defendants
nmotion for summary j udgnment should be granted as to the plaintiff's
clainms for violation of the ADEA.
CONCLUSI ON

For the foregoing reasons, the court finds that the
defendants' notion for partial summary judgnent shoul d be granted.
An order will issue accordingly.

TH'S, the day of January, 1997

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE

! See Ray v. Freenman, 626 F.2d 439, 442-443 (5th Cr. 1980),
cert. denied, 450 U. S. 997, 68 L. Ed. 2d 198 (1981); Sanchez v.
Standard Brands, Inc., 431 F.2d 455, 466 (5th Gr. 1970) (citing
King v. Georgia Power Co., 295 F. Supp. 943 (N.D. Ga. 1968)).
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